SOUTHWEST SUBURBAN SEWER DISTRICT
KING COUNTY, WASHINGTON
RESOLUTION NO. 2016-14

A RESOLUTION OF THE BOARD OF COMMISSIONERS OF
SOUTHWEST SUBURBAN SEWER DISTRICT, KING COUNTY,
WASHINGTON, ACCEPTING THE TERMS AND CONDITIONS OF CITY
OF DES MOINES ORDINANCE NO. 1652 AUTHORIZING A NON-
EXCLUSIVE FRANCHISE TO CONSTRUCT, MAINTAIN, OPERATE,
REPLACE AND REPAIR A SEWER SYSTEM WITHIN PUBLIC RIGHTS-
OF-WAY OF THE CITY OF DES MOINES, WASHINGTON.

WHEREAS, Southwest Suburban Sewer District, a Washington special purpose
municipal corporation (“District”"), owns sewer facilities (“Facilities”) located in the City of Des
Moines, a Washington non-charter municipal code city ("City"), and a portion of such Facilities
are located within the City right-of-way as hereinafter defined; and

WHEREAS, RCW 57.08.005 (5) authorizes the District to conduct sewage throughout the
District and any city and town therein, and construct and lay facilities along and upon public
highways, roads and streets within and without the District; and

WHEREAS, RCW 35A.47.040 authorizes the City to grant non-exclusive franchises for
the use of the public streets above or below the surface of the ground by publicly owned and
operated sewer facilities; and

WHEREAS, the City and the District have prepared a Franchise Agreement to provide for
the operation of District Facilities within the City right-of-way; and

WHEREAS, the City authorized granting the District a non-exclusive franchise to
construct, maintain, operate, replace and repair a sewer system within public rights-of-way of the
City by the passage of Ordinance No. 1652 on June 23, 2016, in the form attached hereto as
Attachment 1 and incorporated herein by this reference ("Ordinance” or "Franchise"); and

WHEREAS, the Ordinance provides in Scction 34 that the District shall have no rights
under the Franchise nor shall the District be bound by the terms and conditions of the Franchise
unless the District, within thirty (30) days after the effective date of the Ordinance, files with the
City of Des Moines City Clerk its written acceptance of the Franchise; and the effective date of
the Ordinance was the 3rd day of July, 2016; now therefore,

BE IT RESOLVED, by the Board of Commissioners of Southwest Suburban Sewer
District, King County, Washington, as follows:

1. Incorporation of Recitals. The recitals set forth above are hereby adopted as if set
forth in full herein.

2. Acceptance of Franchise. The terms and conditions of the Franchise as contained
in Ordinance 1652 and Attachment 1 to this Resolution are hereby accepted; and the District
General Manager is authorized and directed to sign on the District’s behalf the “Acceptance of
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Franchise” attached as Exhibit A to the Ordinance and file such executed “Acceptance of
Franchise” with the City of Des Moines City Clerk.

3. Effective Date. This Resolution and the Franchise shall be effective the date set

forth below.

ADOPTED by the Board of Commissioners of Southwest Suburban Sewer District, King
County, Washington, at the regular open public meeting thereof held on the 19™ day of July,

2016.

Individual Commissioners
Vote on Resolution

In Favor of: /
Opposed:
Abstained

v

In Favor of:
Opposed:
Abstained:

In Favor of: _‘L

Opposed:
Abstained:
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Susan Genzale
President and Commissioner
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Scott Hilsen”
Vice President and Commissioner
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William A. Tracy /
Secretary and Comrnissioner




CERTIFICATE

I, William A. Tracy, Secretary of the Board of Commissioners of Southwest Suburban
Sewer District, King County, Washington, do hereby certify that the foregoing resolution is a true
and correct copy of Resolution No. 2016-14 of such Board, duly adopted at a regular meeting
thereof held on the 19" day of July, 2016 signed by the members of such Board in attendance at
such meeting and attested by myself in authentication of such adoption.

W '/J’{c{%“ s @ o
William A. Tracy /
Secretary of the Board of Connnjégioners
Southwest Suburban Sewer District
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ATTACHMENT 1

ORDINANCE 1652
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91 Attachment #2

CITY ATTORNEY’S FIRST DRAFT 06/16/2016

DRAFT ORDINANCE NO. 16-875

AN ORDINANCE OF THE CI'TY OF DES MOINES, WASHINGTON, granting
Sowthwest Suburban Sewer District a non-exclusive franchise to
constriet, maintain, operate, replace and repalr a sewer system
within piblie rights-of-way of the City of Des Mulnes, Washiwgton,
and fixing a time when the same shall become effeptive.

WHEREAS, Sounthwest Suburban Sewer District, a Washington
special purpose municipal corporation (“District"™), owns sewer
facilities (“Fagilities”) located in the City of Des Moines, =
Washingten non-ehagter municipal code ¢city ("City™), and & pertion
of sugh Facilitiss are located within the City right-of-way as
hereinafter defined, and

WHEREAS, REW 57.08.005({5) aunthorizes the Distrigf to
canduct sewage throughout the District and any ity end tdéwn
therein, and construct and lay facilities along and ypoh public
highways, roads and streets within and without the District, and

: WHEREAS, RCW 35A.47.040 authorizes the City te gramt non~
explusive franchises for the use of the public straets gbove gr
bglow the surfage of the ground by publiely owned and operabted
sewer fagilities, and

WHEREAS , the Eity and the Digtrict have prepared a Francghize
Rgreement to provide for the operation of Distriet Farsilities
within the City right-of-way; now, therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sep. 1. Definitions, Where used in this Franchise (the
"Franchisg!) these terms have the following meanings:

weity” means the City of Des Moines, a Washingten municipal
corperatisn, and 1ts respective successors and assigns.

“Director” means the Director of the City’s PRlanning,
Building and Public¢c Works Department, or the Direetor’s designee.
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“District” means the Southwest Suburban Sewer District, a
Washington municipal corporation, and its respcctive successors
and assigns.

“Facility” or "Facilities'" means meters, pipes, mains,
services, valves, vaults, risers, generators, electrical control
panels, power meters, telepheone connectieons, meter stations, pump
stations, 1lift stations, lines, wastewater treatment plants and
facilities and all othér necegsary or ¢onvenient facilities and
appurteriances thereto for the purpose of operating a wastewater
utility system, whether the same be located over or underground.

“Franchise Area” means every and all of the public roads,
streets, avenues, alleys, highways and rights-of~-way of the City
as now or hereafter laid out, platted, dedicated or improved; and
any and all public City roads, streets, avenues, alleys, highwvays,
and other rights-of-way that may hereafter be laid out, platted,
dedicated or improved in the Distriet's seryice area within the
present corpordte boundaries of the City (zs depicted in Exhibit
B, attached Hereto, which is by this referencé incorporated ag if
fully set forth herein), and as such cofparate boundaries may be
extended within District’s §service area by annexation or
otherwise, but shall not include priwvate roads, streets, avenues
and alleys. The Franchise Area shall not inglude ©r Gonvey any
right to the District to install facilities on, qr to otherwise
use, City owned or leased properties.

“Ordinance” means this Qrdinance No. 4 which sets
forth the terms and cenditions ©of thig Franchlse. '

“party” or "Parties™ means the (City or the District
individually, or collectavely as addressed in this Franchise.

“"Revenue” means income received by the District from the
provision of sewer service te diregt retail custemers whose
properties receiving such service from the District's sewer system
are logated within the City. Revenhue shall not include: late fees;
shut-off and reconnect fees; delinguent service charge collection
césts and expenses; surchargeés; impact or mitigation fees; permit
fees and costs; any type of connection charges, general facilities
charges, or local facilities charges; local improvement district
and utility local improvement district assessments and payments;
grants; contributed assets (contributions in aid of construction);
leans; income from legal settlements not related to the provision
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of sewer service to District customers; income from
telecommunication leases or licenses; income from real property or
from real property sales; income from the sale of surplus
equipment, tools or vehicles; interest income; penalties;
hydraulic medeling fees; sewer system extension agreement fees and
charges; income from streest lights; labor, eguipment and materials
charges; or any other fees and charges.

Sec. 2. Franchise.

(1) In addition to the authority granted by State law to
the District to locate, operate and maintain its Facilities in
public roads and streets, the City does hereby grant to District
the right, privilege, authority and franchise to construct,
install, lay, support, attach, maintain, repair, renew, replace,
remove, enlarge, operate and use Facilities in, upon, ever, under,
along, through and acress the Franchise Brea for purposes of its
sewer utility functions as defined in Title 57 RCW beginning on
the Effective Dat& of this Franchise; provided the City's grant of
the right to use the Frarchise Area to the District as provided
herein for its Pacilitiss shall not bs construed to require the
District to provide such Facilities to the City.

(2} Nothing <contained in this  Ordinance is tfo be
construeaed as granting permission to District to go upon any othex
public place other than these types of public places specgifically
designated as the Franchise Area in thls Ordinance. Permission te
go upon any other property owned or contralled by the City must be
sought on a case-by-case basis from the City.

{3) At all times during the term of this Franchise,
District shall fully comply with all applicable federal and state
laws and regulations and required permits, including, but not
limited to, RCW 39.04,180 for construction trench safety systems,
chapter 19.122 RCW for utility damage prevention, the State
Environmentdl Poliegy Ac¢t, the State of Washington Pollution
Control Law, and the Federal Clean Water Act.

Sea. 3 Non~interference of Facilities.
{1) District's Facilities shall be located, relocated and
maintained within the Franchise Area so0 as not to unreasonably

interfere with the free and safe passage of pedestrian, bicycle,
and vehicuplar traffic and ingress or egress to or from the abutting
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property anad in accordance with the laws of the State of
Washington, and the ordinances, resolutions, rules and regulations
of the City of Des Moines. Nothing herein shall preclude District
from effecting temporary road clesures as reasonably necessary
during construction or maintenance of its Facilities provided
Distriet receives prior City approval, which shall not Dpe
unreasonably withheld, and, provided further, District shall have
the right to effect tempeorary road closures in the =event of
emergehcies to maintain, repair and replace its Facilities without
pricy City approval but the District shall obtain City approval of
such road closures as svon as réasonably possible.

{23 Whenever it 1s necessary for Distriet, in the
exercise of its rights under this Franchise, to make any excavation
in the Franchise Area, District shall, upon gompletion of such
excavation, restore the surface of the Franchise Area to City
standards, as issued by the City’s Planning, Building and Public
Works Department, as nearly as reascnably possible to its
conditieon  prior td any such  excavation, installation,
construction, relgcation, maintenance or repair, at no expense to
the City; PROVIDED, HOWEVER, that no such work shall be done prior
to the obtaining of a permit therefor issued by the Director, which
permit shall set forth conditions pertaining to the work to be
done  and spe01flcatlgns for the restoration of the streets and.
right-of-ways.

(3) If the City determines that the District has failed
to restore the right-of-way in accordance with the conditions set
forth 4n this Franchise, the Clty shall provide the District with
wyritten notice, which shall include a deéscription of actléns the
@ity believes necessary to restore the right-of-way. If the right-
of-way is not restored in accordance with the City's notice within
fifteen (15) days of that notice, or such longer period as may be
specified in the notice, the City, or its authorized agent, may
regtore the right-of-way and District shall be responsible for all
reasonable costs and expenses inhcurred by the City in restoring
the right-of-way 1n accordance with thHis section. The rights
granted to the City under this section shall be in addition to
those otherwise provided by this Franchise.

(4) The District shall, at no expense to the City,
expeditiously repair all existing Facilities that it owns,
operates and maintains within the Franchise Area, including any
damage caused directly or indirectly by its Facilities. The
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District shall also coordinateée and manage the repair of service
lines in the Franchise Area connecting its system to usgers,

(5) Survey monuments shall not be removed or destroyed
without the District first obtaining the required Department of
Natural Resourges (DNR) permit in accordance with RCW 58.09.130
and WAC 332-120-030, and as such statute and regulation may be
modified and amended. A Professional Land Surveyor (PLS) shall be
regsponsible for perpetuating and decumenting exlsting manumerits in
compliance with the Application Permit to Remove or Destroy a
Survey Monument in accordance with WAC 332-120. Following approval
by the Public Land Survey Office, copies of the approved permits
shall be forwarded to the City. All survey monuments, which have
been distributed or displaced by such work, shall be restored
pursuant to all federal, state and local standards and
specifications. District agrees to progptly complete all
restoration work and to promptly repair any damage caused by such
work at its sole expense.

Sec. 4, HRelocation of Facilities.

(1) Whenever the City causes the grading or widening of
the Franchise BArea or undertakés construction of City-owned
utilities, storm drainage lines, lighting, signalization, sidewalk
improvements, pedestrian and bicycle amenities, or other public
street improvements and such project requires the relocation of
the District's thepn-existing Facilities within such Franchise
Area, the Gity shall: ' '

{a) Pursuant to RCW 35.21,905, or as amended,
consult with the District in the predesign phase of any such
project in order to coordinate the project’s design with District
Facilities within such project's area; and

(b) Provide the District, at least three hundred
sixty (360) days prior to the advertisement for bid of construction
of sugh project, written notice that a project 1is expected to
require the relocation of District Facilities, together with
reasonably accuraté and specific plans and specifications for such
grading, widening, or construction and a proposed new location
within the Franchise Area for the District's Facllities; and

{c) Coordinate and work diligently with the
District to minimize conflicts between existing Facilities and the
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project irprovéements where possible, and to avoid having the
District relocate their facilities, whenever possible. The
District acknowledges that there may be situvations and
circumstances where no cother feasible alternatives are availableé.

(2) After receipt of such notice and such plans and
specifications, District shall relocate such Facilities within the
Franchise Area so0 as to acceommodate such street and city utility
improvement prolect: provided, however, District may, after
receipt of written notice reguesting 3 relocation of its
Facilities, submit to the City written alterratives %o such
relocations. The Clty shall within a reasonable time evaluate
such alternatives and advise the District in writing whether s&re
or more of the alternatives is suitable to accommodate work that
would otherwise necessitate relocation of the Pacilities. If so
regquested by the City, District shall submit such additional
information as is reasoqnably necessary to assist the City in making
such evaluation, The €ity shall give each alternative full and
fair consideration. If the City reasonably determines that there
is po other feagible alternative, the City shall provide the
Distriet with further written notice to that effect, and the
District shall then relocate its Facilities by its own forces, by
separdate public works cénkract or by participating in the City’s
public works project in accordanceé with sectibn 4 (7). The Tity
shall cooperate with the Distriect to designate a substitute
location for its Facilities withdn the Franchise Area. The City
will establish a date by which Pacilities will be relocated, which
date will be mof less than one hundred eighty (180) days aftex
further writtes rotiee te¢ the Pistrict as te the Facility to be
relocated. District must finish relecation of each such Fagility
by the date 50 &stablished.

(39 The cost of relocating such Pacilities existing
within the Franchise BArea shall be paid as follows:

{a) If the relocation occurs within ten {(10) years
after the District or a third party on the District’s pehalf
constructed such Fagility, then the City shall pay fifty percent
(50%) of the cost of such relocation And the District shall pay
the remaining fifty pércent (50%).

(b) If the relocation occurs more than ten (10)
years after the Disgtrict or a third party on the District’s behalf
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construéted such Facility, then thHe reélocation shall be at the
District's sole cost.

(c) However, if the City requires the relocation of
Major Facilities defined as gravity sewer of twelve (12) inch
diameter or greater, 1ift stations and pump stations and related
force mains, siphon lines and boxes, or vauli structures (“Major
Facilities" or “Major Facility”) to accommodate the completion of
or as a result of a City project, where such facility cannot
reaschably be supported, disconnected, relcocated or removed, then
the City shall pay fifty percent (50%) of the cest of the
relocation of the Major Facility and the District shall pay the
remaining fifty percent (50%) without limitation on the age of the
facility; provided, the City and District agree to give full and
fair consideration to any lower-cost alternatives to relocating
the Major Facility meeting the minimum operational requirements of
the Parties, and the City and the District shall each pay fifty
percent {(50%) of the lower-cost alternative.

(d) For the purposes of this section 4, the date of
the Facility’s dcceptance by the District Board of Commigsigriers,
or the date of final contract payméent for the faeility's
irnstallation (whichéver occurs first), shall detérmine the agée of
the Facility. :

(&) Whenever any State or Federal Agency with legal
authority within the Franchise Area requires the relocation of
pPistrict Fapilities, the relocation shall be ak the District's
sole eost. This provision deoes not limit the District’g rights ko
seek reimburgement. for the costs of such relocation from the Stake
oY Federal Agéenéy requirirng the relocation.

(£) Subsections (&) and (¢ of this wsection 4(3})
shall not apply to:

(1) Relocations of District facilities
required as part of a formal declaration of emergency as defined
by RCW 39.04.28B0(3) by the City, which is ratified by Resolution
of the City Council. In such cases, reloéation, if nécessatyy
shall be at the District's sole cost; and

(1i) Relocation of District facilities

located on, over, or under bridges, and culverts conveying creeks
and streams (identified as Des Moines Creek, Barnes Creek, Massey
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Creek, McSorley Creek, Woodmont Creek, Redondo Creek, Cold Creek),
where relocation of such facilities, if necessary, shall be at the
District's sole cost.

{(4) Whenever the City is undertaking a road or City-owned
utility project or improvement, the City will not use its duthority
te require the District to relocate sewer facilities [excluding
sewer services] for thilrd party franchise utdilitiles (private
utilities) on City-initiated aeérial-to-underground conversion
projects. If c¢onflicts between the aerial-to-underground joint-
trench and the District Facilities cannot bé resolved, and
relocation of District Facility’s is necessary, the District shall
have the right as a pre—gondition of such relocation to require
payment to the Districkt for agny and all costs and expenses incurred
by the District in the relocation of such District Facilities. On
City-initiated projects requiring aerial-te-aerial relocation of
third party franchise utilities (private wtilities), the Distrioct
shall relocate that portion of itg Facilities which are in direct
conflict. with the new locations of the third party franchise
utility facilities, such as utility pcles, oOr participate in
securing the necessary easements where no reasonable alternative
location for the third party franchise utility fac1llt1es exists
within the then existing right-of-way.

(5) For the purpogse of thig section 4, a project or
improvement is considered to be caused by the Tity (as described.
in section. 4{1) abowve) . if the preject iz City-initiated and is
part of the City’s annvally adaptsg Capitdl Improvément Project’
(CIP} Program, and can include proiects or improvemert¢ where a
third party has made an in lieu payment for a portion of the City’s
capital improvement project, provided, the»City is responsible for
the majority of the wost of the project or improvement, which, if
applicable, includes any grant funding received by the City from
any federal or state agency. A project or improvement 1is rnot
considered to be caused by the City if the prdject or improvement
is constructed by the City ¢m behalf of a third party, where the
third party is responsiblé for the majority of the project or
improvement cost, and makes payment to the City in lieu of
performing the project or improvement.

{(6) Whenever any person or entity, other than the City,

requires the relocation of District Facilities to accommodate the
workx of such persor or entity within the Fradchise Area [excluding
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State and Federal Agencies with Jlegal authority within the
Franchise Areal], the City agrees not to use its authority to
reguire the Distrig¢t to zxelocate the existing farilities. The
Distriet shall have the right as a pre-condition of such relocation
to reguire such person or entity to:

(a) Make payment to District at a time and upon
terms acceptable to the District for any and all costs and expense
indurred by the District in the relocation of Digtrict Facilities;
and

(b) Protect, defend, indemnify and 8ave the
District harmless from any and a&ll claims and demands made agadinst
it on account of injury or damage to the person or property of
another arising out of or in conjunetion with the relocation of
District Facilities, to the extent such injury or damage i3 caused
by the negligence or willful misconduct of the péerscon or entity
requestirnig the zrelocation of Distyict Facilities or other
negligence or willfiul misconduct of the agents, servants or
employees of the person or entity requesting the relocation of
District Facilities.

(73 If a City project requires the relocation of then
existing Facilitjes withim the Franchise Area, the Distriect shall
have the right by interlocal agreement with the City to include
the relocation of any Facilities as.required by the City as part
of the City’s public works project. Such interlocal agreement
shall include and provide for, but nat be limited to, the following.
terms and conditiondg:

(a) The inclusion of the District’s work as part of
the City’s project;

{b) The District to provide plans and
specifications of the Digtrict’s work to tha City for inclusion as
a separate bid schedule in the €ity projeet, whether such District
plans and specifications are prepared by the District at the
District’s expense, or the City prepares the plans and
specifications for the District’s work at the District’s expense;

(c) The City bidding the project, including the
District’s work by separate bid schedule, and the District’s
approval of the contractor’s bid for the District’s work in the
separate bid schedule, or, alternatively, the Digtrict’s rejection
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of the contractor’s bid for the District work and the District’s
right to perform the District’s woerk through a District contractor,
provided that in so doing the City’s projeck is not unreasenably
delayed;

(d) The City’s contractor te install both the City
work and the District work, the City’s obligation to pay the City’s
contractor for both the City work and the District work, and the
District’s obligation to reimburse the City for the cost of the
District wark performed by the City contractor; and

1e) The District’s obligation to reimburse the City
for District project administration and inspection fees and costs
based ©h a time and materials basis, provided the City and the
District may neagotiate a lump sum payment on a per project basis,
or a percentage of the total District project construction cost,
and provided the Distriet shall not bé required to pay for any
City-issued permits related to the City work and the District work.

(£) The Parties expressly agree that this section 4
shall not survive the expiration, revoration or termination of
this Franchise, unless modified by separate agreement.

Sec., 5y Right-of-Way management.

(1) Excavatiaon. Whenever the District excavates ih any
right-ef-way for the purpose of installatien, constructian,
operation,; maintenance, repair or relocatiom of its Facilities, it
shall apply to the City for a permit to do so in acoordance with
the ordinances and regulations of the City requiring permits to
operate in City right-of-way. Except for emergencies'or reéutine
maintenance, no Distrxict excavation work shall commence within any
City right-of-way without a permit, except as& otherwise provided
in this Franchlse and applicable City Ordinance. All work shall be
done to the City’s reasonable satisfaction,

{2) Restoration after construction. The District shall,
after agny installation, construction, relocation, operation,
maintenance or repair of Tacilities within the Franchise Area,
restore the right-of-way to City standards as nearly as reasonably
possikle to its condition pricor to any such work. The District
agress to promptly complete all restoration work and to promptly
repaitr any damage tio the right-of-way caused by such work at its
sole cost and expensé. If it is determined the District has failed
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to restore the right-of-way in accordance with this Franchise and
other applicable City regulations, the City shall provide the
District with written notice including a description of the actions
the City believes necessary to rgstore the right-of-way.-

(3) Bonding reguirement. The District, as a public
agency, shall not be reguired to comply with the City's standard
bondihg requirement for working in the City's right-of-way.

(4) Emergency work, permit waiver. In the event of an
emergency where any Distriét Pacilitdes locdted in the right-of-
way are broken or demaged, or if the District's construgtion area
for the District's Pacilities is in a condition as to place health
or safety of any person or property in dimminent danger, the
District shall immediately take any necessary emergency measures
to repair, replace or remove its Facilities without first applying
for and obtaining a permit as reguired by this Franchise; provided
the District shall notify the City as scon as reasonably possible
relative to such emergency activity and shall immediately obtain
a permit fox such activity if reguired by this Franchige or City
Ordinance.

{5) City work zones. The District shall not be required
te obtain a City right-of-way permit to undertake wtility work
wheri the District has included its work as part of a City public
works project in accordance with section 4(7).

(6) Complete peérmit applivations. If the Distriet is
réguired to obtain d City right-ef-way pérmit to undertake wtility
work within City right-of-way, the City shall issue a permit within
fourteen (14) calendar days of receiving a compléete application
for such permit from the District.

{(7) City invoices. The City shall invoice the District
for all City fees and charges relating to the issuance of any City
right-of-way permit to the District, including inspection feés and
charges, on a monthly basis, and the City’s final fees and charges
within thirty (30) days of the completion of any District work in
City right-of-way subject to a City permit, and the City’s final
acceptance of any such District work.
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Sec. 6. Planning coordination.

(1) The Parties agree to participate in the development
of, and reasonable updates to, the other Party's planning documents
as follews:

(a) For the District's service area within the City
limits, the District will participate in a cooperative effort with
the City to develop City's [Comprehensive Plan Utilities Element
that meets the requirements described in RCW 36.70AR.070(4).

(b) The District will participate in a cooperative
effort with the City to ensure that the Utilities Element of City's
Comprehensive Plan is accurate as 1t relates to the District’'s
operations and is updated to ensure continued relevance at
reasonable intervals.

{c) The District shall submit information related
to the general loecation, proposed location, anhd capacity of all
exigting and proposed Facilities within the City as requested by
the City within a reasonable time, riot exceeding twenty (20} days
from receipt of a written request for such information, provided
that such informatieon is in the District's possession, ©r gan he
reasonably developed from the ‘informabion in the District’'s
‘possession., -

, (d) The ity will provide information relevarnt to
the District's operations within a xeasdgnable peried of written
request to assist the District in the development or update of
District's Comprehensive Sewer Comprehensive Plan(s), provided
that such information 4is in the City's possession, or oan be
reasonably developed from the information in the City's
possession.

{2) District and City shall each assign a representative
whose responsibility shall be to coordinate planning for capital
improvement plan projects including  those  that involve
undergrounding. At a minimum, such ¢coordination shall include:

(a) For the purpose of planning, the District and
the City shall provide each other with a copy of their respective
current adopted Capital Improvement Plan annually and upon request
by the other Party.
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(b) By Februaxy lst of each year, District shall
provide the City with a schedule of the District's planned gapital
improvements which may affect the rights-of-way for that year.

(c) By February 1st of each year, City shall
provide the District with a schedule of City's planned capital
improvements which may affect the rights-of-wdy for that vyear
including but not limited to street overlays and repairs, storm
drainage improvements and construction, and all other rights-of-
way activities that could affect District capital improvements and
infrastructure,

(d) The District shall meet with the City, and other
franchisees and users of the right-of-way, as necessary, to
schedule and coordinate construction activities.

(e} All gonstruction locations, activities, and schedules
shall be ¢oordinated to minimize public inconveniéncé; disruption
or damages.

{(f) The City and the District agree to ceoperate in the
planning and implementation of emergency operations responge
procedures.

(g) Without charge to either Party, hoth Parties agree to
provide each other with as-built plans, maps and vecsdrds in
electronic format as available that show the location af its
facilities within rights-of-way. '

Seec. 7. Indemnification.

(1) District shall indemnify, defend and holg the City,
its agents, officers, employees, voluriteers and assigns harmless
from and againgt any and all claims, demands, liability, loss,
cost, damdage or expense of any nature whatsoever, including all
costs and attorney's fees, made agdinst them on ac¢ount of injury,
sickness; death or damagc to persons or property which is caused
by or arises out of, in whole or in part, the willful, tortious or
negligent acts, failures and/or omissions of District or ‘its
agents, gervants, employees, contractors, subcontractors or
assigns in the construction, operation or maintenance of its
Fa¢ilities or in exercising the rights granted Distriét 4n this
Franchise; provided, however, such indempification shall not
extend to injury or damage to the extent caused by the negiigence
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or willful misconduct of the City, its agents, officers, employees,
volunteers or assigns.

(2) City shall indemnify, defend and hold the District,
its agents, officers, employees, volunteera and assigns harmless
from and against any and all claims, demands, liasbility, loss,
cost, damage or expense of any nature whatspever, including all
costs and attorney's fees, made against them on account of injury,
sickness, death or damage to persons or property which is caused
by or arises out of, in whole or in part, the willful, tortious or
negligént acts, failures and/or omissisens of City or its agdents,
servants, employees, eontracters, subcontractors or assigns in the
City's performance, adminigtration and operation of this Franchise
or 1in exercising the rights granted City in this Franchise;
provided, however, such indemnification shall not extend to injury
or damage to the =extent caused by the negligence or willful
misconduct of the District, ifs agents, officers, employees,
volunteers or assligns.

(3) In the event any such claim or demand be presented to
or filed with the District or the City arising out of or relating
to the ucts or éomissions in whole of in part of the other Party,
the Party shall promptly notify the other Party thereof, and the
natified Party shall have the right, at its election and at its
sole cost and expense, to settle and compromise such .claim. or
demand.

(4) Should a court of competent jurisdiction determine
that this Franchige is subject teo RCW 4,24.115, than, in the event
of liability for damages arising out »f bodily injury to persons
or damages to property caused by or resulting from the concurrent
negligence of City and Distriet, their officers, employees and
agents, District's liability hereunder shall be only to the extent
of District's negligence. It is further specifically and expressly
understood that the indemnification provided herein constitutes
the parties' waiver of immunity under Industrial Imnsurance, Title
51 RCW, solely for the purposas of this indemnification,

Sec. 8. Default, If the District fdils to comply
with any of the provisiocns of this Franchise, unless otherwise
provided for herein, the City may serve upon the District a written
order to so comply within thirty (30) days from the date sugh order
is received by the District. If the District is not in compliance
with this Franchise after expiration of said thirty (30) day
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period, the City may act to remedy the violation and may charge
the costs and expenses of such action to Distrigt. The City may
act without the thirty (30) day notice in ease of an emergency.
The City may in addition, by ordinance adopted no sconer than five
(5) days after mnotice of the £ity Council hearing (&t which
Distriet will have an opportanity to be heard) on the impending
ordinance, declare &an immediate forfeiture of this Franchise,
provided, however, 1f any material failure to comply with this
Franchise by District ¢annot be corrected with due diligence within
said thirty (30) day period, the District’'s obligation to comply
and to proceed with due diligence being subject to unavoidable
delays and events beyond its control, in which case the time within
which the District mdy 86 comply shall be extended for such time
as may be reasonably necessary and se long as the District
commences promptly and diligently to effect such compliance,
provided a good faith dispute does not exist concerning wsuch
compliance.

In addition to other remedies provided herein, if the
District is not in compliance with requirements of the Franchise,
and if a good falth dispute does not exist concerning such
compliance, the Clty may place a moratorium on issuance of pending
District right-of-way use permits until compliance is achieved.

Sec, 9. Non~exclusive Franchise, This Franchise is not
and shdll not be deemed to be an exclusive Franchise. This
Franchise shall not in any manner prohibit the City from granting
other and further franchises over, upon, and along the Franchise
Area, which do not interfere with District's rights under this
Franchise. This Franchise shall not prohibit or prevent the City
from construeting, altering, walnteining, or using the Franchise
Area or affect thep Jurisdiction of the ity over the same or any
part thereof.

Sec. 10. Jurisdiotion. This Franchise is intended to
convey limited rights and interest only as to those roads and
rights—of-way in which the City has an actual interest within the
Franchise Area. It is not a warranty of title or of interest in
City road rights-of-way,

Sec. 11. Franchise texrm. This Franchise shall have a
term of ten (10) years from its Effective Date as defihed in
section 36 héerein, provided this Franchise shdll be automatically
extended for one additional five (5) year period unless either
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Party, at 1least one hundred eighty (180} days prior to the
termination date of the Franchise provides written notice to the
other Party of its intent to terminate the Franchise at the end of
the then current Franchise term (collectively, the “Term”).

Bea. 12, Franchise fee. As compensation to the City for
ity costs of creating and administering this Franchise, the
District shall pay to the City a one-time frarichike fee ("Franchise
Fee") of Five Thousand Dollars ($5,000.00). The Franchise Fee shall
be paid by the District to the City within thirty (30) days of the
Effective Date of the Franchise.

Sac. 13. Non-aseumption, In consideration of the
District's payment of the Franchise Fee and Franchise payment to
the City as provided in sectiong 12 and 14 herein, and the
District's atceptance of thé other terms and conditions of this
Franchise, the Clty agrees not tg exercise and to forbear its
statutory authority pursuant to chapter 35.13A RCW or other
gtatutes to attempt to assume Jjurisdiction over all or part of the
District or any District responsibilities, property, facilities,
equipment or utility customers located within or without the City's
corporate limltg during the term of this Franchise. The City's
agreement and f{orbearance includes not facilitating or cooperating
with any other cilty or town to attempt pursuant to RCW 35.13A.060
or as suach statute may be amended or superseded to assume
jurisdiction over the Didtrict or any District responsibilities,
property, facilities, equipment or utility cusrtomers lodated
within or without the City's corporate limits during the Term of
this Franchise,

Sec. 14. Franchise payment.

(1) In consideration of the rights granted the District
under this Franchise, the District shall pay to the City a
franchisé payment (“Franchise payment”) in the amount of 8ix
percent (6.0%) of the District's Revenue during the Term of this
Franchise, beginning the first day of the first morith occurring at
least thirty (30) days after the Effective Date of this Franchise,
supject to the provisions of section 14(2) herein,

(2)  Franchise payments shall be paid to the City in bi-

monthly dinstallments due and payable within thirty {30} days
following the end of the bi-monthly period.
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(3 Should +the District be prevented by judicial or
legislative action from paying any or all of the Franchise
payments, the District shall be excused from paying that portion
of the Franchise payment. Should a court of competent jurisdictipn
declare the Franchise payment invalid, 4in whole or in part, then
the District's obligation to pay the Franchisc payments to the
City under this section shall be terminated in accordance with and
to the degree requlired to comply with such court action, provided,
the Parties agree to meet to discuss alternatives and amendmentsg
to this Franéhise to retain the essential purposes of this section.
If the Parties are ‘unable to agree on approprlate amendments (o
this Franchise, the City shall have the right to void sectlon
14(4). of this Agreement and may impose an Exclse Tax on the
District’s Revenue; provided, if any such Excise Tax exceeds six
percent {(6%), the District shall have the right to terminate this
Franichise and shall have the right to bring an actioen to challenge
the legal validity of any such Excise Tax.

(4) In wconsideration of ‘the District's payment of 3
Franchise payment to the City as provided im section 14 heréin,
and the District's acceptance of the other terms and conditions of
this Franchise, the City agrees not to exercise and to forbear any
legal authority it may have to impose a utility, business and
occupation tax, public utility tax, pr1v1lege tax, excise tax or
any other tax (collectively "Excise Tax") upon the District based
on the District's revenues, gross receipts, or gross income during
the term of this Frarnchise,

(5% If a court of competent jurisdiction determines the
City may not agree to forbear ils statutory authority to impose an
Excisé Tax upon the Distri¢t based on the District's revenues,
gross receipts, or grose income during the term of this Franchise,
or may not agree to limit any such Excise Tax on the District’s
revenues, gross re¢eipts, or gross income, and thereafter the City
imposes an Ex¢clse Tax on the District, the District shall have the
cumulative rights and options, at its sole slection, to (1)
terminate this Franchise and the payment of Frahchige payments to
the City, or (2) elsct rot to terminate this Franchise and may
elect to pay any such Excise Tax, provided the District’s Franchise
payments herein to the City shall be credited against any such
Excise Tax the City may inmpose.

(6§ The District shall have the right to recover the
Franchise payments from the District’'s ratepayers residing within
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the City and may identify the Franchise payments as a separate
billing item on utility customer billings.

(7) The District agrees while this Franghlse is in effect
that it will not pursue or support any legal challenge to the
Pranchise payment set forth herein.

(8) If the District fails to pay any fee required under
this Franchise within ninety (90} days after the due date thereof,
there sHall be added to such fee a penalty of 1.5 percent (1.5%)
of the amount of such fee.

Saec. 15. Compliance with codes and regulations.

(1) The rights, privileges and authority herein granted
are subject to and governed by this Ordinance and all other
applicable City ordinances and codes, a3 they now exist or may
hereafter be amended, provided the City shall not unreasonably
dffect or medify any porticnm of this Franchise without District's
written approval. Nothing in this Ordinance limits the City's
lawful poweér to exercise its police power to protect the safety
and welfare of the general public or deprive the City of any
powers, rights, or privileges it now has or may later acquire in
the future to regulate the use of and to control the City road
rights-of-way covered by this Franchise. Any locatien,
relocation, ereaction or excavation by District shall be performed
by District in accordancé with appligable federal, state and City
rules and regulatiohs, including the City public works policiles
and pre-approved plans, and any reguired permits, licenses or
regulatory fees, and applicable safety standards then in effect or
any Memorandum ©f Understanding with District.

(2) If any territory served by District is annexed to the
City after the Effective Date of this Franchise, this Franchise
shall be deemed to be the new agreement required to be granted to
a franchisee in annexed territory by RCW 35A.14.900 for whatever
period of time is then reguired under that statuteé or the remaining
time left under this Franchise for the Franchise Area, whichever
is longer. Such territory shall then be governed by the terms and
conditions contained herein upon the effactive date of such
annexation. The first Franchise payment for any annexed area shall
e calculated pro rata from the effective date of the annexation
to the end of the next bi-monthly billing period and paid to the
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City at thc same time as the fee for the Franchise Area is paid
for that bi-monthly billing pericd.

Sec. 16. Location of Facilities and equipment. With the
exception of components that are traditionally installed above
ground such ag vault lida, risers, vacuum relief apparatus, pump
stations, generators, electrical control panels, power mneters,
telephone:  c¢onnections, automated reading  equipment and
appurtenarices, and utility markers, all Facilities and equipment
to be installed within the Franchise Area shdll be irstalled
underground; provided, however, that such Facilities may be
installed above ground if so authorized by the City, which
authorization shall nct. be unreasonably withheld, conditioned or
delayed, consistent with the provisions of the City's land use and
zoning code and applicable development pre-—approved plans.

Sac., 17, Record of installations and sexrvige. With
respect %o exgavatlons by District and the City within the
Franchise Area, District and the Cilty gshall e€ach comply with its
respective obligations pursuant to chapter 19.122 RCW, and as such
statute may be modified and amended, angd any other applicable state
law,

Upon written request of the City, District shall provide
the City with the most recent update available of any plan of
potential improvements to its Facilities within the Franchise
Area; provided, however, any such plan so submitted shall only be
for informational purposes within the Franchise Area, nor shall
such plan be construed as a proposal to undertake any specific
inprovements within the Franchise Area.

Upon written vrequest of District, the City shall provide
District with the nost recent update available of any plan of
potential improvements to its improvements located within the
Franchise Area; provided, howsver, any such plan so submitted shall
only be for informational purposes within the Franchise Area, nor
shall such plan be construed as a propoesal to undertake any
gpecific improvements within the Franchise Area.

As~-built drawings of the location of any Facilities placed

by District in the Franchisge BArea, shall be made availlable to the
City within twenty (20) warking days of request.
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Sec. 18. Shared use of excavations.

(1) District and the City shall exercise best efforts %o
coordinate: construction work either may undertake within {he
Franchise Area 380 as to promote the orderly and expeditious
performance and completion of such work as & wholé. Such efforts
ghall include, at a minimum, reascenable and diligent efforts to
keep the other Party and other utilities within the Franchise Areas
informed of its intent to undertdke such cohstruction work,
District and the City shall further exercise best efforts to
minimize any delay or hindrance to any construction work undertaken
by themselves or other utilities wilithin the Franchise Area.

{2) If at &gny time, or from time to time, either District,
the City, or another franchisee, shall cause excavations to be
made within the Franchise Area, the Party causing such excavation
to be made shall afford the others, upen receipt of a written
request to do so, an opportunity to use such excavation, provided
that:

(a) No statutesa, laws, regulations, ordinances or
District policies prohibit or restrict the proximity of other
utilities or facilitles to District's Facilities installed or to
be installed within the area to be excavated:;

(b) Such joint use shall hot unreasonably delay the
work of the Party causing the excavation to be made;

(<) Sueh  Joint use shall be arranged and
accomplished on terms and conditicns satisfactory to beth Parties.
The Parties shall each cooperate with other utilities in the
Franchise Area to minimize hindrance or delay in construction.

8ec., 19. Inguranse.

(1) The District shall keep a policy of ihsurance in force
with a minimum limit of five million dollaxrs ($5,000,000.00).
Verification of insurance coverage is a condition precedent to the
effectiveness of this Franchise.

(2) The insurance shall be maintained in full force and
effect at the District's sole expense throughout the term of the
Franchise, and, should such insurahce be terminated, this

Pranchise shall terminate as of the dafte of the termination of
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ingurance coverage. The Distrlct shall provide the City annually
with origihal certificates evidencing insurance &s reguired by
this Agreement.

(3) The coverage provided by the District's insurance
poligies shall be primary to any insurance maintained by the City,
except as to losses or damages attributable to the sole negligence
of the City. Any ingurance maintained by the City that might
relate to this Franchige shall be in excess to the District's
insgurance and shall not contribute with or to it. The City has no
obligation to report eccurrences to the insurance companies unless
a claim is filed with the City's City Council; and the City has no
obligations to pay the District's premiums.

(4) The District shall be solely and completely
responsible to perform all work related to this Franchise in
compliance with all applicable federal, state, county and city
statutes, rules, regulations, ordinances, orders and codes as
presently constitoted or as may be subseqguently amended, The
District's attentlon is directed to the requirements of the
Washington Industrial Safety anhd Heslth Act, Chapter 49.17 RCW.
The District shall be splely and completely responsible for safety
and safety conditions onh its job slites and for its work within the
‘Franchise Area, dincluding the safety of all persons and property
during performance of any works therein. The services of the City
or City's consultant personnel in conducting construction review
of the District's work relating to the Franchise is not intended
to include review of the adequacy of the District's work methods,
equipment, scaffolding, or trenching, or safety measurés in, on or
rear such Franchise Area or job site. The District shall provide
reasondble and appropriate access for the Clty and its inspectors
to adequatély dnspect the work and its conformance with applicable
statutes; ordinances, rules, regulations, and the Franchise.

Sec. 20. Abandonment and/or removal of Distrist
Facilities. The Parties agree that the standard practice will be
to abandon undeérground District Pacilitles in-place whenever
practical, subject to the follewing conditiens:

(1)  The District shall continue to own and be résponsible
for any such facilities abandoned within the Franchiseée Area.

(2) The City shall have the right to require the District
to remove any Fagilities abhandoned within the Franchise Area if
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the City reasonably determines the removal of the abandoned
Facility 1s required to facilitate the construction or
installation of a City project within the Franchise Area and the
City determines there 1s no other reasonable or feasible
alternative to the removal of the Facility. The City will make
reasonable efforts to avoid conflicts with abandoned Facilities
whenever possible, however, whenever a conflict cannot be resolyed
except by removal from the right-of-way of previoysly abandoned
Distrist Facllities, then the District ghall, at the District's
expensea, reémove such abandoned Facllities by their own forcee or
by participatirng in the City’s public works project: When
necessary, removal of dbandoned Facilities shall be limited to the
area of direct conflict. In removing such material, the District
shall conform to @all local, state, and federal xeguiations
applicable to asbestos abatement, when applicable.

{3} Within one hundred and eighty days (180) of the
District’s permanent cessation of uwse of i1itg Facilities as
determined by the District, or any portion thereof, the Distrigt
shall provide the City with record drawings Bhowing the locaticon
of the Facilities to be abandoned.

(4) District Facilities that are abandoned in-place shall

be abandoned pursuant to City Standards, to the satisfaction of
the Planning, Building and Public Works Director.

(5) The Parties expressly agree that this section shall
survive the wexpiration, revgecation or termination of thig
Franchise, unless mcdified by separate agreemetit.

Saa. 21. Vacation of Frarichise Area. It the City
processes an applicatioen and/or determines to vacate any right-
of-way which is part of the Franchise Area, the City may, after
giving thirty (30) days written notice to 'the District, terminate
this Franchise with respect to any City road or rightg-of-way
vacated, However, should the District notify the City that an
easement 1s required for existing Facilities within thée proposed
vatation drea, the City shall requiré the applicant for a vacation
to prepare and provide to the District thée nedessary eassment
documentatien, at no cost to the District. The City shall withhold
approval of such vacation until the District has notified the City
that the necessary easement documentation has been secured, or
provisions otherwise made acceptable to the District to maintain
the viability and use of existing Facilities,
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Sea. 22. Asaignment. All of the provisions, conditions,
and requirements haerein contained shall be binding upon the
District, and no right, privilege, 1license or authorization
granted to the District hereunder may be assigned or otherwise
transferred without the prior written authorization and approval
of the C(City, which the ity may not unreasonably withhold,
condition or delay, provided that a merger or consolidation of
District with or inte another Title 57 water-sewer distrigt shall
not be consldered an assignment for the purposes of this provision
and shall not be subject te the Clty's approval.

Saec. 23. Reservation of zights. ., The City reserves the
right, wupon thirty (30) days written notice to the Distriet, to
amend or modify the provisions or conditions of this Franchise to
conform to any state, county, pr federal statute, ordinance, rule
or regulation. Unless mandated by state or federal law, if any
term or condition of this Franchise and any term or condition of
any City code, ordinance, resplution, or regulation are in
confliet, the terms of thig Franchise shall control,

Sec. 24. Notice. Unless .applicable law requires a
different method of giving notice, any and all notices;, demands or
other communications required or desired to be given hereunder by
any Party (collectively, "notices") shall be in writing and shall
be validly given or made to another Party if delivered either
personally oxr by Federal Express or other overnight delivery
service of recognized standing, <or 1f deposited in the United
States Mail, certified, registered, or express mail with postage
prepaid, ot if sent by e-mail with eledtronic confirmation. TIf
such notice 1s personally delivered, it shall be conclusively
deemed given at the timé of such delivery. If such notice 1is
delivered by Federal Express or other overnight delivery service
of recognized standing, it shall be deemed given one (1) business
day after the deposit thereof with such delivery service. If guch
notice is mailed as provided herein, such shall be deemed given
three (3) business days after the deposit thereof in the United
States Mail, TIf such noticde is sent by email, it shdll be deemed
given at the time of ‘the sendeér's receipt of electronie
confirmation. Each such. notice &hall be deemed given only if
properly addressed to the Party to whom such notice is to be given
as follows:
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To. City: City Clerk
City of Des Moines
21630 11t Ave. S.
Des Moines, WA 98198
Phone: (206) 878-4595
Fax: (206) 870-6540

To District: General Manager
Southwest Suburban Sewer District
431 SW Ambaum Blvd.
Burien, WA 0981686
Phone: (206) 244-8575
Fax: (206) 433-8546

Any Party may change 1its address for the purpose of receiving
notices as herein provided by a written notice given in the manner
required by this section to the other Party.

Sec. 25. Severability. If any term, provision,
condition or portion of this Franchise shall be held to be invalid,
such invalidity shall not affect the wvalidity of the remaining
portions of this Franchise, which shall continue in full force and
effect.

Sec. 26. Non-Waiver. The failure of either Party to
enforce any breach or violation by the other Party or any provision
of this Franchise shall not be deemed to be a waiver or a continuing
waiver by the non-breaching Farty of any subsequent breach or
violation of the same or any other provision of this Franchige.

Sec. 27, Non~Discrimination clause, Tn all hiring or
employment made posgsible or resulting from this Frarchise, the
Parties agrée there shall be no discrimination agairst any employee
6r applicant for employment because of sex, s$exual orientation,
age, race, color, creed, rational origin, marital status, families
with children, honorably discharged veleran or military status or
the presence of any senscry, mental, or physical disability, or
the use of a trained dog guide or gervice animal by a person with
a disabllity 1wnless Dbased upon a bona fide oceupation
qualification. No person shall be denlied or subjected to
discrimination 1ih receipt of the benefit of any services or
activities made possible by or resulting from thisg Franchise on
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the grounds of sex, sexual orientation, age, race, color, vreed,
national origin, marital status, families with children, honorably
discharged veteran oxr military status or the presence of any
gsensory, mental, ¢r physiecal disability, or the use of a trained
dog guide or gervice animal by a person with a disability unless
based upon a bona fide occupation.-qualification.

Sea. 28. Alternate dispute resolution. If the Parties
are unable to resolve disputes arising from the terms of this
Franchise, prior to resorting to a court of competent jurisdiction,
the Parties may submit the dispute to mediation or other non-
binding alternate dispute resolution process agreed to by the
Parties. Unless otherwise agreed upen between the Parties or
determined herein, the cost of that process shall be shared equally
by the Parties.

S8ec. 29, Attornay fees. All fees and expenses
for mediatioh or arbitration shall be borne by the parties éequally,
However, each party shall bear the expense of its own counsel,
experts, witnesses, and preparation and presentation of evidence.
In any wc¢laim or lawsuit for damages arising from the parties’
performance of this Agreement, each party shall pay all its legal
costs and atterney's feegs incurred in defending or bringing such
claim or lawsuit, in addition to any other recovery or award
provided by law; provided, however, nothing in this paragraph shall
be construed to 1limit the City's or the District’s =zight to
indemnification under dection 7 of this Agreéement.

Sed. 30. Governing law/venua. This Franchise shall be
governed by the laws of the State of Washington. Any suit to
enforce or relating to this Agreement shall only be filed in King
County Superior Court, King County, Washington.

Sec. 31. Entire Agreement. This Franchise constitutes
the sntire understanding and agreement between the parties as to
the  subject matter Thereln and no other agreements oz
understandings, written or otherwisé, shall be birding upon the
parties upon execution and acceptance hereof.

See. 32. Amendment. This Franchise may be amended only
by written instrument, signed by both Parties, which specifically
states that 1t is an amendment to this Franchise, and is approved
and executed in accordande with the laws of the State of
Washington. Without limiting the generality of the foregoing,
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this TFranchise (¥ncluding, without 1limitation, section 7
“Iridemnity” above) shall govern and suparsade and sghall not be
changed, modified, deleted, added to, supplemented ¢x otherwise
amendéd by any permit, approval, license, agreement oy other
document required by or obtained from the City in conjunétion with
the exercise f{or failure to exércise) by Distridét of any and all
rights, benefits, privileges, obligations,; or duties in and under
this Franchise, unless such permit, approval, license, agreement
or document speciflcally:

{1) References this Franchise; and

(2) Stateg that if supersedes thils Frarnchise to the
extent 1t containg terms and conditions which change, medify,
delete, add to, supplement or otherwise amend the terms and
conditions of this Franchise.

In the event of any conllict or inconsistency betwsen the
provigions of this Franchise and the provisions of any such permit,
approval, license, agreement or other document that does not comply
with subsections (1) and (2) reiferenced immediately above, the
provisiernis of this Franchise shall control.

Sea. 33, Directions to City Cleaxk. The City Clerk is
hereby authorized and directed to forward certified copies of this
Ordinance to the District as set forth in this Ordinance. District
shall have thirty (30) days from the receipt of the certified copy
of this Ordinance to accept in writing the terms of the Franchise
granted to the District by this Ordinance and file with the City
Clerk the Statement of Acceptance, attached hereto as Exhibit “A,”
and incorporated by referenae.

Ses, 34. District Acceptance of Franchise, Distriet
$hall have no rights under this Franchise nor shall District be
bound by the terms and conditions of this Franchise unleéss District
shall, within thirty (30) days after the effective date of the
ordinaxge, file with the City its written acceptance of this
Franchise.

Sea. 35, BEffective date of Ordinance. This Ordinance,
being an exercise of a power speclfically declegated to the City
legislative body, is not subjéct to referendum, and shall take
effect five (5) days after passage and publication of an approved
summary thereof consisting of the title.
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Sec. 36, Effective date of Franchise, The terms and
conditions of this Ordinance shall not be binding on the City and
the District uriless the District Board of Commissioners within
thirty (30) days of the effective date of this Ordinance adopts a
resolution accepting this Franchise, and the date of the adoption
of such resolution by the District Board of Commissioners shall be
the effective date ("Effective Date") of the Franchise.

PASSED BY the City Council of the City of Des Moines this

day of | , 2016 and signed in authentication
thereof this __ day of_.. , 2016,
MAY OR

APPROVED AS TO FORM:

Tnterim City Attorney

ATTEST:

Clty Clerk

Published:
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EXHIEIT A

ORDINANCE NO.

ACCEPTANCE OF FRANCHISE

The undérsigned authorized representative of Southwest
Suburban Sewer District heréeby declares on behalf of Southwest
Suburban Sewer District the acceptance of the fionégxclusive
franchise to Southwest Suburban Sewer District approved by the Des
Moines City Council on . ., 2016, by the
adoption of Des Moines City Orainance No. U

DATED this .., day of __ ... i 2016.
SOUTHWEST SUBURBAN SEWER DISTRICT

Its_ GeneRhL MANACEN
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EXHIBIT B
ORDINANCE No. .

DEPICTION OF CITY CORPORATE BOUNDARIES
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LEGAL NOTICE
SUMMARY OF ADOPTED ORDINANCE

CITY OF DES MOINES

ORDINANCE NO.____, Adopted , 2016.
DESCRIPTION OF MAIN POINTS OF THE ORDINANGCE:

This Ordinance grants Southwest Suburban Sewer District a non-
e¥clusive franchise to construct, maintain, operate, replace and
repalr a sewer system within public rights-of-way of the City of
Des Moines, Washington, and fixes a time when the same shall become
effective,

The full text of the Ordinance will be mailed without cost upon
reguest,

Bonnie Wilkins, CMC
city €lerk

Published:
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